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grounds that the petitioner failed to show he was prejudiced by the violation 6 For examole 
many^courts have denied relief because the defendant failed to show how ZjsLTeTt 
consulate would have augmented or differed from the assistance of counsel. 7 

Although the courts have rejected the v ast majority of Article 36 claims on one or more 
of these grounds, it would be incorrect to conclude that none of these cases™ *d meritorious 

t™^::^; iz^~. co ? u,ar prejudice ™ — 

rL dk " llZTlt Lt y pr ° CCdUral COnStraints or re J^ted the availability of judicial 
TnterSined oTvrLt? I I T ^ SOmeti ™ s also ™sed m cases where the courts 

tW Id "a Hrntf T ' ° ften Cl ° Sely related t0 Ae «^ assistance 

issue. And, m a limited number of cases, the federal courts have indeed set aside convictions or 



uTv Ad™ 1 Vf" If %% 2 a^ n ° XZ haV£ "1!^^ diSmiSSCd for ArtidE 36 -elation); 
See, e.g., U.S. v. Esparza-Ponce 7 F. Sudd 2d 1084 lOQfi ^ n r,i iooo\ / r ■ „, r. . 

7 See, e.g., Faulder v. Johnson, 81 F.3d 515 ^20 (5th CirlQQ^ r^h*™ t™i ■ 

«"X" s rx'Ev vs? t rr hid or couId ba * e «^ 

micrhr h a «o u \. , ( 9) ( defendant has not explained how the help the consul 

8 See, e.g., Sanchez-Llamas v. Oregon 548 U S 331 3fM r?nn<\ Me™;™ -j 

foS-law daSs"? U S ex r^M ST P . r ° CedUrai default 6™"^ to other 

rnWri ,J f u i reL MadCJ V - Schorni S> 22 3 F. Supp. 2d 968, 980 n 13 (ND III 200^ 

SEf r^T ° f C ° nSUlate C ° Uld haVC ™ de a difference a^natyphas; 
un keTvfhn ,h S u P T £ C ° Urt PreC£dent ab0Ut remedies for Vienna Convention viola kms it -fa 

orevented ILLt ' 128 f- 82 , < Ilth C,r ' 2002)(where consular involvement would likely have 
vST^^f^ T Cnder ? r , re -P rosecution b y U-S. authorities, deferring to State Dep« 
v.ew that the only rerned.es... are dtplomatic, political, or derived from international law"). 

'See e.g U.S. ex rel. Madej v. Schomig, 223 F. Supp. 2d 968, 980 (N.D. Ill 2002) (because "this Court 

issue becomes moot ), Osag.ede v. U.S., 543 F.3d 399 (7th Cir. 2008) (remanding case for prejudice 
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remanded cases for failure to provide consular information and notification, albeit for violations 
of related regulatory or statutory provisions rather than on the basis of the VCCR itself. 10 



Assuming that remedial legislation was adopted requiring federal judicial review of Article 
36 claims, how would the federal courts apply that requirement? 

Legislative language introduced in the last Congressional term would have conferred 
jurisdiction on the federal courts to review Article 36 violations in the cases of individuals 
sentenced to death or to life imprisonment. Specifically, that legislation provided: 

Notwithstanding any other provision of law, on the enactment of this Act and thereafter, 
a federal court shall have jurisdiction to review the merits of a petition claiming a 
violation of Article 36(l)(b) or (c) of the Vienna Convention on Consular Relations filed 
by an individual convicted (1) prior lo the date of enactment of this Act and sentenced 
to a term of life in prison or death; or (2) after the date of enactment of this Act and 
sentenced lo a term of life in prison or death. 

(b) RELIEF. — The court may conduct evidentiary hearings if necessary to 
supplement the record and, upon a finding of actual prejudice, shall order a new trial 
Or sentencing proceeding. 

(c) CRITERIA FOR RELIEF. —In order to be entitled to relief— 

(i) an individual described in (a)(1) must make a showing of actual prejudice to 
the criminal conviction or sentence as a result of the violation; and 



determination after finding trial counsel ineffective for failing to raise or seek a remedy for Article 36 
violation); Deitz v. Money, 391 F.3d 804 (6th Cir. 2004) (remanding for ineffective assistance 
determination, including counsel's failure to seek consular assistance); see also Valdez v. State, 46 P.3d 
703, 710 (Okla. Crim. App, 2002) (finding Article 36 claim procedurally defaulted but remanding for 
resentencing because trial counsel provided ineffective assistance by failing to inform client of consular 
rights). 

10 See, e.g., U.S. v. Rangel-Gonzales, 617 F,2d 529, 533 (9th Cir. 1980) (dismissing indictment for illegal 
re-entry, where the INS failed to comply with consular advisement regulation and defendant demonstrated 
prejudice); United States v. Juvenile (RRA-A), 229 F.3d 737, 746 (9th Cir. 2000) (construing the parental 
notification provision of Juvenile Delinquency Act as requiring that arresting officer must "delay 
interrogation of the [foreign] juvenile for a reasonable time to allow consular notification and response" 
whenever parental notification was not possible); United States v. Juvenile Male, 528 F.3d 1146, 1160 
(9th Cir. 2008) (in decision to remand, recognizing as a contributing factor the value of consular 
assistance and testimony in establishing that foreign defendant was a juvenile rather than an adult 
offender). 
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(ii) an individual described in (a)(2) must make a showing of cause for any 
procedural default and actual prejudice to the criminal conviction or sentence as a 
result of the violation. 

(d) FILING DEADLINE.— (1) A petition for review under this section must be 
fled within one year of the later of— 

(A) the date of enactment of this Act; 

(B) the date on which the petitioner's State court judgment became final by the 
conclusion of direct review or the expiration of the time for seeking such review; or 

(C) the date on which the impediment to filing a petition created by State action 
in violation of the Constitution or laws of the United States is removed, if the petitioner 
was prevented from filing by such State action. 

(2) The time during which a properly filed application for State post-conviction 
or other collateral review with respect to the pertinent judgment or claim is pending 
shall not be counted toward the one-year period of limitation. 

(e) LIMITATION— A petition for review under this section must be part of a 
petitioner's first habeas corpus application under chapter 153 of title 28, United States 
Code, except that if a petitioner has already filed a habeas corpus application at the 
time of enactment of this Act or if such application must be filed prior to one year after 
the date of enactment of this Act, such petition for review under this section must be 
filed within one year of the enactment date or within the period prescribed by 
subsection (d)(1)(C), whichever is later. No petition filed in conformity with the 
requirements of the preceding sentence shall be considered a second or successive 
habeas corpus application or subjected to any bars to relief based on pre-enactment 
proceedings other than as specified in subsection (c). 

This language clearly contemplated that the federal courts would review these claims 
in the course of federal habeas proceedings. Below, we describe how the courts will likely 
approach this task for the two categories of prisoners identified in the proposed language. 

1. Prisoners Already Sentenced to Death or Life Imprisonment 

Since prisoners already sentenced to death or to life imprisonment would have the right to 
litigate Article 36 claims unencumbered by procedural default rules, it is likely that many will 
file habeas petitions raising these claims - or will raise the claim in the course of ongoing habeas 
proceedings. As an initial matter, the court will need to ascertain whether the petitioner has met 
the statute of limitations for filing his Article 36 claim. 

With regard to the merits of the claims, in habeas proceedings the burden is on the 
petitioner to plead facts' which entitle him to relief. The petitioner would therefore need to plead 
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facts showing that (1) a violation of Article 36 occurred; and (2) that he was prejudiced by the 
violation. If the petitioner fails to plead facts that establish a prima facie violation and prejudice, 
the court will likely dismiss the claim without a hearing. 

The great majority of petitioners are likely to fail at this stage, simply because they are 
unable to show prejudice resulting from the violation. This is particularly true for foreign 
nationals whose home countries lack an established consular assistance program, and for foreign 
nationals sentenced to life imprisonment who never faced capital murder charges. At a 
minimum, the petitioner will need to demonstrate that he would have invoked his right to 
consular notification, and that the consulate would have provided meaningful assistance in his 
case. 

Where a petitioner has met his obligation to plead sufficient facts to entitle him to relief, 
the court may order a hearing on the merits of the claim, In general, if the state fails to present 
evidence rebutting the basis for the claim, a "credible assertion of the assistance the consulate 
would have provided would entitle the petitioner to an evidentiary hearing." 1 ' 

2. Prisoners Sentenced to Death or Life Imprisonment After Enactment of the 
Legislation 

Petitioners sentenced to death or life imprisonment after the enactment of the legislation 
will follow the same procedure as those already convicted. Their claims will face additional 
hurdles, however. 

First, if this legislation is passed, compliance with Article 36 will rise dramatically, 
particularly in the most severe cases. State and federal law enforcement will receive training on 
compliance with Article 36, and the number of violations will decline precipitously, This is 
precisely what happened in Oklahoma in the wake of decisions by the Oklahoma Court of 
Criminal Appeals to grant post-conviction relief 12 



1 1 Osagiede v. U.S., 543 F.3d 399, 413 (7th Cir. 2008). 

12 See Torres v. State, 120 P.3d 1184, 1187 (Okla. Crim. App. 2005) (in Avena petitioner's case, 
applying "review and reconsideration" and finding prejudice at penalty phase arising from Article 36 
violation); see also Valdez v. State, 46 P.3d 703, 710 (Okla. Crim. App. 2002) (finding procedurally- 
defaulted Article 36 claim prejudicial and remanding instead on related Sixth Amendment grounds). After 
the Oklahoma Court of Criminal Appeals granted relief in Valdez, state officials promptly complied with 
Article 36 in the case of the next Mexican national to face the death penalty. See Marquez-Burroia v. 
State, 157 P.3d 749, 761 (Okla. Crim. App, 2007) ("[ajfter his arrest but before he was interviewed, 
Appellant was advised by police...that as a citizen of Mexico, he had a right to request assistance from the 
Mexican consulate")- Data compiled for the Mexican Foreign Ministry indicates that, compared to other 
jurisdictions, consular notification rates are significantly higher in Oklahoma for the most serious cases 
involving Mexican defendants. 
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Second, since petitioners will be subject to procedural default rules, they will be required 
to raise and litigate the Article 36 violations in state court. Each state has a distinct set of rules 
that govern the presentation of claims on appeal and in post-conviction applications. In most 
states, however, it will be necessary that petitioners raise the Vienna Convention violation in 
their first state post-conviction application. If the violation is discovered before or during trial, it 
will likely need to be raised in a motion filed with the trial court, and then litigated on appeal. If 
petitioners fail to comply with these rules, and cannot establish cause and prejudice for their 
default, the federal courts will not consider their Article 36 claims. 

Conclusion 

It is unlikely that remedial legislation along the lines of the language reproduced above 
would result in any significant shift in the way lawyers are already litigating Article 36 claims or, 
in practical terms, how these claims would be reviewed and resolved by the courts. As in the 
past, many potential claims would still stumble at the first hurdle by failing to make any credible 
showing that the defendant's consular rights were violated or that any harm conceivably flowed 
from that violation. 

Nonetheless, the proposed legislation would clear away the procedural and conceptual 
obstacles that in the past may have prevented many federal courts from reaching an 
unencumbered determination of the merits of Article 36 claims. By eliminating the need to argue 
the availability of remedies, it would promote the efficient determination of claims by 
encouraging counsel to focus their pleadings on the prejudice question. It would also ensure that 
meritorious Article 36 claims would receive thorough and uniform review, including access to an 
evidentiary hearing and to an appropriate remedy, where warranted. 



Appendix 1: Excerpts from post-Osagiede determinations of Article 36 claims by federal 
district courts 

BRUNO CHOINIERE 
v. 

UNITED STATES OF AMERICA. 

Cause No, 3:07-CV-27 RM, Arising from Cause No. 3:05-CR-56. 

United States District Court, N.D. Indiana, South Bend Division (January 14, 2009). 

OPINION AND ORDER 

ROBERT L. MILLER Jr., Chief District Judge. 

[••••] 

To show prejudice, the defendant must "explain the nature of the assistance he might have 
received had he been alerted to his Article 36 rights." Osagiede v. United States, 543 F.3d 
at 413. The court further stated that "to merit an evidentiary hearing, [the defendant] must 
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indicate how he proposes to show a realistic prospect of consular assistance and provide 
some credible indication of facts reasonably available to him to support his claim," Id. The 
court found that the record revealed that the defendant had a special need for services 
within the power of the consulate, there were tape recordings of individuals with strong 
Nigerian accents that were difficult to decipher, and the consulate might have provided 
funds for a proper analysis of these tapes or might have identified regional dialects, offered 
an accurate voice analysis or even translated the wiretaps, Id. The Nigerian consulate also 
might have located the defendant's cousin who was connected to the case, but had returned 
to Nigeria. 

The Osagiede court also noted that the defendant must show that the Nigerian consulate 
would have assisted him. Osagiede v. United States, 543 F.3d at 413. "The decision to 
render assistance to a foreign detainee, which gives significance to the obligations imposed 
by the Convention, rests in the discretion of the Nigerian consulate." Id. To obtain an 
evidentiary hearing, the defendant had to make a credible assertion of the assistance the 
consulate would have provided, but wasn't required to submit official documents, 
statements or affidavits from the Nigerian consulate in advance of the hearing, Id, At the 
hearing, the defendant would need to provide evidence sufficient to prove he was 
prejudiced by the failure to notify him of his Article 36 rights. Id. at 413, n. 13. 

Mr. Choiniere submits an affidavit claiming that he was never advised of his rights under 
Article 36 and received no communication from his consulate. The government responded 
by attaching a copy of the fax sent to the Canadian Consulate shortly after Mr. Choiniere 
was arrested. The government doesn't contend that Mr, Choiniere was notified of his right 
to consular assistance. To establish prejudice, Mr. Choiniere must establish that the 
consulate could have assisted with his case and would have done so. Id. at 413. He needs 
to "provide some credible indications of facts reasonably available to him to support his 
claim," Osagiede v. United States 543 F.3d at 413. 

The record doesn't suggest that Mr, Choiniere had any special need for services typically 
within the power of the consulate. He doesn't allege that he needed assistance locating 
witnesses or evidence, translating documents, or understanding the United States's legal 
system. Mr. Choiniere had the financial means to hire his own defense attorney and an 
investigator to assist in his defense. Further, Mr, Choiniere also hasn't shown that even if 
he was informed of his right to contact the consulate, the consulate would have provided 
assistance. This case therefore is distinguishable from Osagiede in that the record before 
the court doesn't show evidence of possible prejudice. This court finds that Mr. Choiniere's 
claims relating to the Vienna Convention don't warrant an evidentiary hearing. 

UNITED STATES OF AMERICA, Plaintiff, 
v. 

ALBERTO ELLIS, Defendant. 
Nos. 09 C 3030, 07 CR 632 

United States District Court, N.D. Illinois, Eastern Division (May 27, 2009). 
MEMORANDUM OPINION AND ORDER 
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MILTON I. SHADUR, Senior District Judge 



Ellis' situation differs dramatically from that of the petitioner in Osagiede — none of the 
cultural differences, unfamiliarity with the justice system and other factors that might make 
a defendant's contact with the consulate from his or her home country valuable appear to fit 
Ellis at all. To the contrary, it would appear likely that Ellis' long-term residency in the 
United States has made him pretty much the equivalent of a native son (but for the lack of 
a citizenship certificate). Before this Court is obligated to conduct an evidentiary hearing, 
then, Ellis must advance some plausible predicate for his being able to surmount the 
second Strickland hurdle, 

Accordingly Ellis is ordered to supplement his motion on or before June 8, 2009 to provide 
at least a threshold showing that his being given access to the Jamaican consulate might 
have led to a more favorable result. This Court will then determine what if any further 
proceedings are required. 
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